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TAKING OVER REGULATION OF RATES OF 
THE ASSOCIATED PRESS, AS DOING 
AN INTERSTATE BUSINESS. 





The Associated Press has been kept quite 
busy repelling attacks upon it as being a 
monopoly, but in this editorial we purpose 
submitting some comment on a reply its 
president makes to an editorial by Collier’s, 
in which reply he takes the position that 
“the output of the Associated Press is not 
the news; it is its own story of the news.” 
When it writes its own story of the news it 
regards this as personal effort and to its re- 
sults there is personal title. We would have 
thought this to be true some years ago, but 
ander the principle in the Pipe Line cases 
we do not feel so sure about the matter. 
Those cases hold that though a corporation 
carries no oil in its pipe lines except from 
its own wells and what it buys at the fields 
it isa common carrier “in substance,” where 
the sellers are under duress from its pos- 
session of the means of transportation. 

Applying this principle to the Associated 
Press may it not be said it “in substance” is 
acommon carrier of news and its dressing 
it up as it strikes its reporters is merely a 
phase in the work of transmitting the news. 
Certainly it has been held that a telegraph 
company is an interstate carrier though it 
only transmits intelligence. In the Inter- 
national Text Book case there was merely 
the transmission of intelligence and it was 
held to come under the shelter of the com- 
merce clause. 

Taking it that intelligence is a commod- 
ity and that facilities in transmitting it 
give those who are not favored the right 
to claim duress as to its service, why, under 
the Pipe Line cases, may not-any newspaper 
demand that it be served at a fair rate? 

Certainly, too, it easily may be thought 
of interstate commerce that news should be 
transmitted correctly, and it might be con- 
sidered that censorship of such a function 
is within public policy. Of the latter, how- 








ever, we feel less free to speak than of the 
former, because censorship rather partakes 
of monarchial government than as being 
known in a republic. 

But we greatly doubt whether if Con- 
gress saw fit to enact a law aimed directly 
at news reporting, and to regulate its: 
sending, as by a common carrier, that 
it would be held unconstitutional. At 


all events, we listen with some impatience 


to the president of the Associated Press ap- 
pealing to us because it is not a “money- 
making venture,” and yet having the right 
to. exclude applicants from its service. 
Benevolent caring for the public by those 
who are greatly enriched by the manifesta- 
tion of their activity rarely will be appre- 
ciated by mankind. 

The president, therefore, should leave to 
others to say whether “the association is en- 
gaged in a distinctly meritorious endeavor,” 
and, if it is, improved methods in its man- 
agement should be the less objected to. 

Is it possible, with due regard to individ’ 
ual effort, to treat the Associated Press as 
performing a service in which there is 
juris publici and make it respond to a de- 
mand for equal service to whomsoever will 
pay a reasonable rate? 

The question of muzzling the freedom of 
the press would not seem to be at stake in 
such an inquiry, but on the contrary a sup- 
plying of the data for fuller and more in- 
telligent expression of opinion would re- 
sult. 

And it is to serve the public in an educa- 
tional way that avenues for interstate and 
international information should be opened 
to all who demand its furnishing at a 
reasonable rate. 

The president sees difficulty about such a 
provision, but when we determine that the 
business is juris publici, there remains 
nothing but the working out of details. The 
constitution of the Associated Press would 
have to yield where it could not adopt these 
details, for it seems to be certain, that no 
business of public interest should be hin- 
dered because some corporation or asgpcia- 
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tion occupying the ground could not take 
on these details without seriously confusing 
its internal crrangements. At the same 
time, if it is attempting such business, it 
brings itself into the situation of the Pipe 
Line companies and can be made to serve 
all comers willing to pay reasonable rates. 

We are told there is no such thing as 
monopoly in news, but the question rather 
is whether there is a monopoly in the means 
of gathering news and whether this latter 
thing may be exercising the sort of duress 
that is the basis of the ruling in the Pipe 
Line cases. 

Query: May the Interstate Commerce 
Commission take over the business done by 
the Associated Press, just as it has taken 
over the business done by the Pipe Line 
companies ? 








NOTES OF IMPORTANT DECISIONS 


LABOR UNIONS—CONCERT OF ACTION 
MAKING THE DOING OF A LAWFUL 
ACT UNLAWFUL.—In Burnham y. Dowd, 104 
N .E. 841, the Supreme Judicial Court of Massa- 
chusetts sustains an injunction and a decree 
for damages against a labor union for placing 
a firm upon its “unfair list’—a firm supply- 
ing material to a firm employing non-unien 
labor. 

In this case the argument was advanced that: 
“Each one of them (defendants) has a perfect 
right to refrain from dealing himself and to 
advise: his friends and associates to refrain 
from dealing with the plaintiffs and what they 
have a right to do together and in concert 
each one of them lawfully may do by him- 
self.” 

The court rejects this argument on the au- 
thority of Gompers v. Buck Stove & Range 
Co., 221 U. S. 418, 34 L. R. A. (N. S.) 874; 
Mantell v. White, 185 Mass. 255, 69 N. E. 1085, 
64 L. R. A. 260, 102 Am. St. Rep. 341; Pickett 
v. Walsh, 192 Mass. 582, 78 N. E. 757, 6 L. R. 
A. (N. S.) 1067, 116 Am. St. Rep. 272, 7 Ann. 
Cas. 638; Mogul Steamship Co. v. McGregor, 
23 Q. B. D. 598. 

This English case has been much relied on 
in this class of decision and it states the 
principle that: “Of the general proposition that 
certain kinds of conduct not criminal in any 
one individual may become criminal if done in 
combination among several, there can be no 
doubt.” 





The Gompers case regards the fact of an 
agreement by a multitude as a “vast power 
in the presence of which an individual is help 
less.” In such a case: “It is the duty of 
government to protect the one against the 
many as well as the many against the one,” 
This looking at a result as the test of legality 
seems none too happy. 

The case first above mentioned philosophizeg 
as follows: “There is no such thing in ouw 
modern civilization as an independent man, 
No single individual could continue even to 
exist, much less to enjoy any of the comforts 
and satisfactions of life, without the society, 
sympathy and support of at least some of 
those among whom his lot is cast. Every in 
dividual has the right to enjoy these and is 
bound not to interfere with the enjoyment of 
them by others. That right, indeed, is usual 
ly one of merely moral obligation, incapable 
of enforcement by the courts, but it is none 
the less an actual wrong for any body of men 
actively to cause the infringement of that 
right in definite particulars; and especially 
where such infringement is made possible only 
by the concerted action of many in combina 
tion against one and results in direct injury 
to his business or property, the courts should 
interfere for the protection of that person.” 

It ought to be true that if two or more 
condition the exercise of their separate rights, 
by themselves lawful, to injure another, the 
courts should regard the combination as un 
lawful. It is not the intent of the parties 
merely to exercise each his lawful rights, but 
that A shall add the force of his act to that 
of B, C, D and others, when he has no legal 
interest in what they shall do, he having no 
privity as against E in those acts. Certainly 
if he promised to pay B. C and D to injure 
B or join with him in injuring E his promise 
would have no legal validity and would be 
contrary to public policy. 


WILI:—LIBELOUS STATEMENT ON FACE 
OF A.—In 78 Cent. L. J. 271, we considered the 
above subject and we reproduce here from 
Law Notes for July the following relating to 
English decision on the same subject: 

“Mr. Justice Bargrave Deane has decided in 
the recent case of In the Goods of Robert 
White (deceased) that non-testamentary de 
famatory words in a will will be ordered to 
be omitted from the probate copy. The first 
reported case of Curtis v. Curtis, in 1825 (3 
Add., 33), was singularly like the present, the 
testator making libelous statements against 
his wife to account for leaving her out of the 
will. But the application in the earlier case 
was to strike out the clause from the will it- 
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self, and the court held it had no authority to 
do this on a mere motion. In 1846 the appli- 
cation took a different form in the case of 
Wastnaby (1 Rob., 423), and became one for 
omitting the libelous passages from the pro- 
bate. Sir Jenner Fust refused at first, as he 
said there was no precedent, but subsequent- 
ly he changed his opinion and ordered the 
omission of the passages. After this case the 
applications were always for omission from 
the probate copy, as in Marsh v. Marsh (1860, 
1 Sw. & Tr., 528), where omission was al- 
lowed by the consent of parties. Lord Pen- 
zance, in the case of In the Goods of Hony- 
wood (1871, 2 P. & D., 251), seemed inclined 
to resist the growth of the custom. How 
could he order, he, asked, any part of the 
will to be omitted from the probate which de- 
clared itself to be a true copy? Yet, after 
the cases cited, he could not deny that he 
had the power, though he refused to exercise 
it. The expressions used by the testator 
were as clearly libelous as anything in the 
earlier cases, or in this before Mr. Justice 
Bargrave Deane; but Lord Penzance took the 
view that they were only strong expressions of 
opinion. After In the Goods of Robert White 
(deceased) it may be taken that the judge 
will order non-testamentary expressions that 
appear to be to him libelous to be omitted from 
the probate.” 


These cases seem to support the view we 


advanced that defamatory matter in a will 
ought to be expunged, we contending that the 
superior right of one libeled should prevail 
over the right to make a will, if it were im- 
possible to separate it as non-testamentary 
matter, the right to make a will being not 
a natural right. 


CONSTITUTIONAL LAW — SEVENTH 
AMENDMENT AS APPLICABLE TO TRIAL 
UNDER FEDERAL EMPLOYERS’ LIABILITY 
ACT.—The Federal Employers’ Liability Act 
provides for exclusive cognizance of cases 
thereunder by state courts. The Seventh 
Amendment contemplates a trial by a jury 
of twelve men and an unanimous verdict. This 
amendment governs trials in the Federal 
courts, but does it govern trials for the en- 
forcement of a right under Federal law? If 
it does, how stands the matter of a suit under 
this act in a state, where a verdict may be 
rendered by a number less than twelve? This 
is the question suggested on a motion to re- 
mand in Gibson v. Bellingham & N. Ry. Co., 
213 Fed. 488, decided by district court for 
Western District of Washington. 

The seriousness of the question is indicated 
by the court in saying that if defendant's con- 


tention is correct a large number of litigants 
would be absolutely remediless (in Washing- 
ton where ten of the jury may agree on a 
verdict), as the Federal Court has only such 
jurisdiction as is conferred by Congress, and 
it not being conferred in cases under the act. 

The court rules that: “The right of-trial by a 
jury of twelve, where the assent of all is nec- 
cessary to a verdict, is but a method of trial 
prevailing in the Federal courts. * * * It was 
intended to regulate the procedure of trials 
in the Federal courts, not to be annexed as a 
condition to the enforcement of a right of ac- 
tion.” If all of this is true there is an end of 
the question, but it is a mere ipse dixit and not 
in accord with views held in regard to the 
guaranty under the Seventh Amendment of the 
Constitution. 

It was said in the opinion in second Em- 
ployers’ Liability cases, 223 U. S. 1, that this 
act “is as much the policy of Connecticut as if 
the act had emanated from its own legislature, , 
and should be respected accordingly in the 
courts of the state,” but it was not said it was 
an act of its legislature or any the less a Fed- 
eral act and it ranks above a state act in be- 
ing exclusive where it attaches. 

The court cites no ruling as to the quality 
of right under the Seventh Amendment, and 
it sounds somewhat strange to speak of the 
amendment as merely prescribing a rule of 
procedure. It seems to guaranty a substantial 
right. 











SHOULD HUMAN LIFE BE CONSID- 
ERED AS PROPERTY? 


Equity as practiced in the courts applies 
to property only. Unless you can show that 
a property interest is involved, a court of 
equity will not help you. The formalistic 
explanation of this lies near; the rules of 
equity are nothing but the Roman jus ob- 
ligationis introduced into English law ; vide 
Bacon’s maxims. 


It is true that the conception of, what is 
ploperty, has expanded with the times, and 
that the courts of to-day will treat as prop- 
erty what in former times would have been 
considered as personal rights. But still, 
property to this day covers only what can 
he disposed of for value; not all things of 
value. Your life, your limbs. vour health 
a~2 rot property; if any of them are de- 
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stroyed or impaired, you can but in very few 
cases (abatement of nuisances) invoke the 
hancellor’s assistance. 


In almost all cases, you are relegated to 
your remedy at law; and law —as the term 
is understood in contradistinction from 
equity—does not consider the equities of 
any case, 


When a child is born, it is naked. It 
comes into the world without any property 
whatever. It is absolutely dependent upon 
others for its continued existence. And 
still, from the very moment of its birth, it 
has something that belongs distinctly to it 
and to nobody else, its body, its mind, its 
life. Granted that all of these, for some 


time to come, are more of potentialities 
than of realities, there is the reality of po- 
tentiality in actual existence, and this po- 
tentiality is protected by the laws of the 
land, the customs of life, the morality of 
the family and of the nation. There is no 
question but that these potentialities and 


their ultimate realization belong to the in- 
dividual child and to the man or woman in- 
to whom it develops, and to nobody else. 


Still, life, limb and health are not prop- 
erty, and do not have the protection of 
property. It is true that you may obtain 
damages for injury to health and limb, in- 
sofar as these will impair your ability to 
earn a living, and this upon the principle 
that you may dispose of, for value, your 
strength and your health, your ability to 
work; but the very principle upon which 
such damages are granted shows that it is 
not the injury itself, but its consequences 
that are taken into consideration; and the 
fact that an action for loss of your life does 
not survive to your personal representa- 
tives, or to your heirs as such, but only to 
those whose existence depend on your life, 
shows conclusively that such damages are 
in no cases granted upon the principle that 
life, limb and health are property. 


You own an old dilapidated mansion 
house with an old overgrown garden around 
it. For years it has been nothing but an 





expense and nuisance to you; you haye 
tried hard to sell it, but nobody wants it 
unless you will practically give it away, 
One day the City opens a street through the 
ground and destroys the house. You go 
around to the place to see what is being 
done, and, without any negligence on your 
part, by an accident happening about the 
demolishment of the building, you are 
killed. You leave collateral heirs only, 
none having had a right to demand support 
from you. The action for damages for the 
taking of the land and house survive to 
them, but for your life? No—You are just 
wiped out. And you ‘may have been in 
your best years, of great ability, having 
done excellent work, with the probability 
that you would have done still better work 
in the future. And all of this value, present 
and potential, is not only wiped out in the 
moment of your death, but the person or 
persons causing the death are immune from 
damages. 


Do we mean to say, then, that life, limb 
and health are property? Yes,-but prop 


‘erty of a different kind from the kind which 


equity protects. We have reached the point 
where the products of your mind, whether 
literary, musical, artistic or inventive have 
been invested with the legal quality of prop- 
erty, and your rights therein will be pro 
tected by equity. Now, how about that 
from which all these spring? Your life, 
your limbs, your health. 

Nothing is a man’s own as much as these. 
All other things he may acquire by dispos 
sessing somebody else, and in no other way 
(amicably or by force), but his acquisition 
of life does not take away from anybody 
else “a sufficient consideration.” He re 
ceives it, and with it limb and health, such 
as it may be, as a free gift. Having re 
ceived it, he cannot trade it away to any 
body else Nobody else can hold his life, 
nor use it. As life, it has no value except 
to him. Only the results, the expressions 
of this life can be of value to others. Is 
this the reason why equity does not pro 
tect the property in life? We believe it is. 
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Value, for which equity will enforce com- 
pensation, is trade value. 

And from a certain point of view this is 
right. He who loses his life, can have no 
use for compensation, it cannot be given to 
him, he is not only in esse but not even in 
futuro. Nobody else has, or could have, 
any property right in his life; he has not 
given him life for a consideration, part of 
which is still due; he could not have his 
life transferred to him, either for a term, 


or absolutely. Loss of life as such is not 


compensated, because there is nobody to 


compensate. 

But life, while it lasts, has a value. Not 
only a religious, ethical and aesthetic value; 
it has a property value. All other values 
spring from and are founded upon life; 
without the existence of life all raw ma- 
terials are of no value, and all products 
Life is the founda- 
tion of all values, and as such is the founda- 
tion of all property. 


would be unthinkable. 


We have agreed that with the extinction 
of life, its value also disappears ; but a feel- 
ing is getting abroad that existing life is the 
greatest of all values; that no amount of 
property can compensate for life. Life is 
not property in the sense that its destruc- 
tion is, or can be compensated for, but the 
question is: is it not property while it lasts ? 
We have learned to know, that there are 
various kinds of intangible property, all of 
which are expressions and manifestations 
of life. A long way had to be traveled 
before the law would absorb this proposi- 
tion ; pirating of ideas has been a common, 
and permissible thing within the memory of 
most of us, and is not dead yet. 

What to-day is called the “social unrest” 
arises out of the fact that life as a general 
proposition, existing life as such, is not 
protected. 

The scheme of all law is to protect prop- 
erty, and to exact compensation for dam- 
age thereto, and destruction thereof. It is 
also said to be protection of life and liberty. 
But the protection of property is para- 
mount. If a man takes another’s property 





in order to save himself from starvation, 
he is a criminal. But if he is caught in the 
house, while trying to take the property, the 
owner thereof is justified in shooting him in 
protection of the property, and is not a 
criminal. 

As long as man, the living person, in the 
eye of the law is considered inferior to 
property, the dead thing, the “social unrest” 
will not abate. 

Life must be made “property” in the 
contemplation of law. Who will give us 
the formula? AxeEL TEISEN. 

Philadelphia, Pa. 








WASTE—NEGLECT TO INSURE 
AGAINST LOSS BY FIRE. 


Some time not long ago a client made 
inquiry whether a tenant for life would be 
guilty of waste if he did not keep the build- 
ing, etc., properly insured against loss by 
fire. The first impulse was, considering 
that the tenant had the full use of the es- 
tate, and generally that he should preserve 
it, etc., to answer in the affirmative. An in- 
vestigation into the subject brought again 
to my mind the fact that a legal question 
cannot be wisely answered on impulse, nor 
will reason applied to the present condition 
of matters answer a rule founded centuries 
ago under other conditions. 

The doctrine of Waste is a very old one. 
Tiedeman defines it to be:? “Any unlawful 
act or omission which results in permanent 
injury to the inheritance. It may consist in 
either diminishing its value or increasing 
its burdens.” 

Blackstone says:* “Waste, vastum, is a 
spoil or destruction in houses, gardens, 
trees or other corporeal hereditaments to 
the disherison of him that hath the re- 
mainder or reversion in fee simple or fee 
tail.” 

“Waste,” continues the same author, “is 
either voluntary which is a crime of com- 
mission, as by pulling down a house; or it 


(1) Real Property, § 72. 
(2) Book 2. p. 281. 





60 CENTRAL LAW JOURNAL 


No. 4 








is permission which is a matter of omission 
only, as by suffering it to fall for want of 
necessary reparations. Whatsoever does a 
lasting damage to the freehold or inher- 
itance is waste, therefore removing wain- 
scot, floors or other things once fixed to the 
freehold is waste. If a house be de- 
stroyed by tempest, lightning, or the like, 
which is the act of Providence, it is no 
vaste ; but otherwise if burned by the care- 
lessness or negligence of the lessee, though 
now by statute no action will lie against 
tenants for an accident of this kind.’ 


“Tt is a general principle,” says Kent,* 
“that the tenant, without some agreement 
to the contrary, is responsible to the rever- 
sioner for all injuries amounting to waste, 
done to the premises during his term, by 
whomsoever the injuries may have been 
committed, with the exception of the acts 
of God and public enemies and the acts of 
the reversioner himself. The tenant is like 
a common carrier, and the law in this in- 
stance is founded on the same great prin- 
ciples of public policy. The landlord can- 
not protect the property against strangers ; 
and the tenant is on the spot and presumed 
to be able to protect it.” 


As to the tenant’s responsibilities for ac- 
cidental fires the same author says :° “There 
does not appear to have been any question 
raised and judicially decided in this coun- 
try respecting its tenants’ responsibilities 
for accidental fires, as coming under the 
head of permissive waste. . Per- 
haps the universal silence in our courts up- 
on the subject of any such responsibility of 
the tenant for accidental fires is pre- 
sumptive evidence that the doctrine of per- 
missive waste has never been introduced 


(3) The statute of 6 Anne, c. 31, guarded the 
tenant from consequences of accidental mis- 
fortune of that kind by declaring that no suit 
should be brought against any person in whose 
house or chamber any fire should accidentally 
begin, nor any recompense be made by such 
person for any damage suffered or occasioned 
thereby. Prior to this time the courts had held 
that the tenant was liable; as the matter of in- 
surance was then practically unknown, it was 
necessarily not considered. ; 

(4) Kent Com., Vol. 4, p. 78. 

(5) Vol.’ 4, p. 82. 








and carried to that extent in the common 
law jurisdiction of the United States.’’® 

However, in a case in Massachusetts’ in 
the opinion it is said that the statute of 
Anne and a subsequent one of George III 
exempting a tenant from responsibility from 
fire did not extend to this country. This 
case, however, was not one of accidental 
fire, but rather one of negligence, and the 
statement was clearly an obiter dicta. 

Even the English decisions did not hold, 
that the statute of even Anne or George II] 
applied to a case where the fire was one of 
negligence, that the tenant was not liable, 
and in one case® it was held that a fire in- 
tentionally kindled and negligently guarded 
was not an accidental fire within the mean- 
ing of the statute of George III. 

In the Massachusetts case before referred 
to it was said that: “The burning of a build- 
ing through the negligent keeping of a fire 
is by modern text writers regarded as per- 
missive waste.’”® 

Whether or not such is permissive waste 
is thrown in considerable doubt by the lan- 


guage of the same court in a later case 
“A tenant for life is 
liable for any unauthorized act which tends 
to the injury of the inheritance: in other 
How far and 
under what circumstances he is liable for 
what is termed permissive waste is not all 


wherein it is said: 


words, for voluntary waste. 


together clear. We have been re- 
ferred to no case in which it has been de- 
cided that the neglect of a life tenant to in- 
sure is to be regarded as in the nature of 
voluntary waste.”’'® (Italics are ours.) 

In Tennessee it has been held that there 
is no legal obligation on the part of a life 
tenant to take out insurance on the interest 
of the remainderman."! 

If there is no legal obligation on the part 
of the tenant to insure for the benefit or 


(6) He likewise says that no state had adopt- 
ed the Statute of Anne exempting the tenant 
from liability for accidental fires other than N. 
J. And Holmes’ edition gives no additional in- 
formation. 

(7) Lathrop v. Thayer, 138 Mass. 469. 

(8) Filliter y. Phippard, 11 Q. B. 342. 

(9) 4 Kent Com. 81; 1 Add. Contracts (8 ed.) 
282, etc. 
(10) 
(11) 


Harrison vy. Pepper, 166 Mass. 288. 
Bennett v. Featherstone, 110 Tenn. : 
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protect the interest of the remainderman, it 
necessarily follows that failure so to do 
could not be considered as waste. 

Cyc.1* declares, “permissive waste is 
such as is merely permitted. by a tenant and 
consists in neglect or omission to do what 
will prevent injury to the estate or freehold, 
and hence the very essence of liability is 
negligence.” and elsewhere’® it is stated, 
“that one of the essential elements of neg- 
ligence is the existence of a duty on the 
part of one person towards another. In or- 
der to consider whether the tenant is guilty 
of waste for failure to insure, it is neces- 
sary to consider whether he was under any 
duty to insure.” 


If there was no common law liability on 
the part of the tenant to the reversioner or 
remainderman for failure to insure, then 
not to do so could not constitute waste. 

While the common-law doctrine of waste 
was transmitted to this country from Eng- 
land the courts here have time and again 
refused to follow the English decisions as 
to what may, in certain cases, constitute 
waste.** 

The criterion of waste is, do the acts com- 
plained of do a lasting damage to the free- 
hold or inheritance, and tend to the perma- 
nent loss to the owner of the fee or to de- 
stroy or lessen the value of the inherit- 
ance.*® 

There certainly can be no question but 
what if the buildings are destroyed by fire 
there is a lasting damage done to the free- 
hold or inheritance. 

While some courts may have held to the 
contrary, yet there may be some question 

(12) Vol. 40, p. 499. 

(13) 29 Cye. 419. 

(14) The strict doctrine of the common law 
in regard to waste has never obtained in this 
country; hence it is well settled that many 
things may be done by the tenant for life here, 
that if done in England would be waste. As for 
example, the conversion of meadow or pasture 


into plow land or woodland into a farm. Crock- 
et v. Crocket, 2 O. S. 181. 


(15) 28 Am. & Eng. Ency. of Law, 868. As | 


the law of waste in England varies and accom- 
modates itself to the varying wants and situa- 
tions of different counties of that country so the 
law of waste in its application here varies and 
accommodates itself to the situation of our 
Country. Finlay v. Smith, 6 Munf. (Va.) 134. 





about whether or not the statutes of Anne 
and George III did not become a part of 
the law of waste in the United States. 

These statutes were passed long before 
this nation was separated from Great Brit- 
ain, and it seems to us that it may be very 
properly considered that they govern the 
doctrine of waste, and that the tenant is not 
guilty of permissive waste when the build- 
ings are accidentally or, without his fault, 
burned. -Insurance is only carried against 
loss by accidental fire, that is, accidental, so 
far as the insured is concerned as dis- 
tinguished from purposely. If the tenant 
is not guilty of waste for an accidental fire 
we at once see that there would be great 
difficulty in holding that he is not guilty of 
waste for failure to keep the property in- 
sured. 

The law as to waste had its inception and 
assumed its permanence as the common law 
of England many years before fire insur- 
ance was thought of. At the time when it 
so became fixed in its characteristics the 
tenant had no way of protecting the prop- 
erty against fire even during his own ten- 
ancy, let alone that of the remainderman. 
And while the courts held he was liable, it 
appeared to the legislative body that it was 
a manifest hardship on the tenant and more 
just to all concerned that a loss of this kind 
should be classed with the “acts of God,” 
and that the tenant for life should suffer 
the loss inflicted on his life estate and the 
reversioner or remainderman the loss his 
estate received, each free from the liability 
to the other, 

Were the law to be formed under our 
present conditions, as to fire insurance, and 
when the ordinarily prudent man considers 
that it is the exercise of good business judg- 
ment to keep his property properly insured . 
against loss by fire, it might be seriously 
doubted whether the law would not have 
been held to be that it was waste for a ten- 
ant for life not to keep the property in- 
sured against loss by fire. 

Even as it is, if the doctrine of waste is 
one that accommodates itself to the vary- 
ing wants and situations of different coun- 
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tries, would not the courts be justified in 
holding that failure to so insure would be 
waste on the part of the life tenant? But 
to our knowledge no court has so ‘held. If 
the life tenant fails to carry insurance and 
the buildings are destroyed without negli- 
gence on his part, he is not bound to replace 
them. What might be the recourse against 
the life tenant, were the loss caused by his 
own negligence is not clear. There is no 
doubt but what the remainderman might, in 
an action at law, recover the damages suf- 
fered. But whether or not the life tenant 
would be guilty of waste and forfeit his es- 
tate is questionable. 


Be that as it may—it could have no par- 
ticular bearing on whether or not the ten- 
ant was guilty of waste before a fire occur- 
red for not having the property insured 

So far as the question of insurance is con- 
cerned it is held that each, the life tenant 
and the remainderman, have an insurable 
interest and each may insure his interest 
and if a loss occurs, each collect the insur- 
ance free from the claims of the other. And 
this has been held true even though the 
amount of the insurance actually exceeds 
the value of the individual interest of the 
life tenant or remainderman.** 

The States generally have statutes on the 
subject of waste making the life tenant or 
tenant in dower who is guilty of waste sub- 
ject to a forfeiture of his estate, but usually 
no attempt is made to define or declare 
what will constitute waste.17 


~~ 


(16) 19 Cyc. 884, states the doctrine as fol- 
lows: One having only a life interest in prop- 
erty may insure that interest and when insuring 
that interest in his own right and at his own 
expense he is entitled to the proceeds of the in- 
surance and the remainderman has no claims on 
such proceeds. -In the absence of oontract be- 
tween landlord and tenant as to insurance by 
one for the benefit of the other neither has any 
interest in the insurance taken by the other on 
his own interest. 

(17) Thus the Ohio Statute, No. 8593, General 
Code, provides: “A tenant for life in real prop- 
erty who commits or suffers waste thereto shall 
forfeit that part of the real property of which 
waste is committed or suffered to the person 
having the immediate estate in reversion or re- 
mainder. Such tenant also will be liable in dam- 
age to the person having the immediate estate 
in reversion or remainder for the waste com- 
mitted or suffered thereto. A similar statute 





As the law now is it seems to be certain 
that the tenant for life and the remainder- 
man each have an insurable interest, and if. 
they desire their interest protected against 
loss by fire, each must at his peril have the 
seme insured. Although it might seem just 
and reasonable to require the life tenant to 
carry a proper amount of insurance, yet the 
law now undoubtedly is that unless the in- 
strument creating the tenancy for life or 
the contract between the parties so pro- 
vides, the life tenant is not guilty of waste 
and cannot be made to forfeit his estate, if 
he neglects or fails to keep the buildings lo- 
cated on the real estate properly insured 
against loss by fire. 

While, as a general rule, the life tenant 
has no right to change the character of the 
buildings, yet I apprehend that if buildings 
were burned, either accidentally or neglig- 
ently, and the tenant should replace them 
somewhat different in character he would 
not be guilty of waste. 

We have heretofore referred to the fact 
that the tenant for life is not liable for 
waste if the estate be injured by act of 
God. Some difficulty will be encountered 
in applying this exception to cases of per- 
missive waste, especially in the decay of 
buildings, etc., and washings and erosions 
of the soil. The ordinary results of all acts 
of nature may be said to the “Acts of God.” 
Good husbandry might require, or at least 
the estate of the remainderman would be at 
least very much protected by the prevention 
of the washing of gullies and ravines caused 
by the usual and ordinary rainfall. A build- 
ing will be greatly protected by being paint- 
ed, and maintained in that condition, yet 
it is a very difficult proposition whether a 
failure of either of the above things will, 
under all circumstances, constitute waste 
sufficient to cause life tenant to forfeit his 
estate. Why should the tenant for life 
not preserve the side of a building as well 
as to keep the roof in proper condition? 

It has been held that mere ill husbandry 
is not waste: unless it becomes so great that 
relates to a tenant in dower. § 8613 G. C. Neg- 


lect to pay taxes may cause a forfeiture. § 
5688 G. C.° 
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the estate of the remainderman is seriously 
injured. The profitable enjoyment of the 
land is not a proper criterion to determine 
the question of waste.1® 

Neither is the motive with which the act 
is done material.’® 

One court has held that the ground of 
permissive waste is negligence.*® While an- 
other has said that the liability for waste 
does not depend upon negligence but is im- 
posed on the grounds of public policy.?* 

These are a few of the questions a brief 
investigation of the subject of waste have 
disclosed to the writer, and if any one 
should ever attempt to enforce a writ of 
forfeiture on waste he will discover many 
others. Wm. Rocket. 

Springfield, O. 


(18) Proffitt vy. Henderson, 29 Mo. 325. 

(19) 40 Cyc. 499. 

(20) Beckman y. Van Dolsen, 18 N. Y. Supp. 
$76. 

(21) Parrott v. Barney, 19 Fed. Cases, Mo. 
10778, 15 Wall. (U. S.) 624. 








CHARLTON vy. JACKSON, et al. (No. 13665.) 


(St. Louis Court of Appeals. Missouri. June 
2,1914. Rehearing Denied June 17, 1914.) 


167 S. W. 670. 


Though a parent is not liable at common 
law for the torts of his children committed with- 
out his knowledge, consent, 
sanction, and not in the course of his employ- 
ment of the child, he may be liable for negli- 
gence touching his control of the child in per- 
mitting him to use dangerous weapons inimical 
to the safety of others. 


NORTONI, J. This is a suit for damages ac- 
crued to plaintiff on account of the alleged 
joint and concurring negligence of the three 
defendants. Plaintiff recovered, and defend- 
ants prosecute the appeal. 

Plaintiff received her injuries through being 
shot in the right side by means of a shotgun 
in the hands of defendant, Kenneth Jackson, 
a minor, 13 years of age. Kenneth Jackson is 
a defendant here, and the other two defend- 
ants are Robert J. Jackson, his father, and 
Laura Jackson, his mother. 

It appears plaintiff resided adjoining and as 
immediate neighbor to the Jackson home. 
Friendly relations existed between the two 
families and plaintiff was in the home of the 


participation, or 
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Jacksons as a caller (that is, not an expressly 
invited guest, but to pay a social visit) at the 
time she was shot. Plaintiff, together with 
Mrs. Jackson and another lady, was in the 
dining room of the Jackson home when Ken- 
neth Jackson entered with a shotgun and de- 
liberately leveled and fired it at plaintiff. There 
is no suggestion in the case that plaintiff was 
intentionally or wantonly shot by defendant 
Kenneth Jackson, but the case proceeds on the 
grounds of negligence alone. 


The petition avers, and the evidence tends 
to prove, that Kenneth Jackson was a reck- 
less, indiscreet boy of 13 years of age, wholly 
unfit to possess and control such a dangerous 
instrumentality as a shotgun. Notwithstand- 


‘ing this, Kenneth was permitted to own and 


control the gun in that a neighbor had given 
it to him not long beforé, and his two code- 
fendants (that is, his parents) permitted him, 
and even his younger brother, to handle and 
use it. The negligence averred in the petition 
and relied upon throughout the case is the 
separate but concurring acts of the three de- - 
fendants. The petition proceeds on the theory 
that, as the father, Robert J. Jackson, is vested 
by law with the legal custody and control of 
the minor, he was derelict in permitting the 
boy to keep such a dangerous weapon, and that 
such control and custody devolved upon the 
mother, Laura Jackson, a few days thereto- 
fore because the father was absent from home, 
and she, too, was therefore likewise negligent. 
It appears the father was not at home at the 
time plaintiff was shot by the son and had not 
been at home for several days, being away on 
business. In this view the petition charges de- 
fendant Robert J. Jackson was negligent in 
that he permitted his minor son to own and 
control a shotgun when he knew the boy was 
reckless and careless and highly indiscreet, and 
that defendant Laura Jackson, the mother, on 
whom the duty of control devolved in the ab- 
sence of the father, was negligent, too, in per- 
mitting the son, so known by her to be reck- 
less, careless, and indiscreet, to possess and 
control the gun in the absence of the father. 


The evidence tends to prove all of the aver- 
ments of the petition, and the jury so found 
the fact to be by awarding a verdict against 
the three defendants. 


[1] There can be no doubt that one who has 
suffered an injury as a result of the separate, 
negligent acts of several defendants, which 
concur and co-operate together to produce it, 
may maintain his action against one or all of 
the defendants, as he chooses. The proposi- 
tion is not even a debatable one. See Miller v. 
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United Rys. Co., 155 Mo. App. 528, 134, S. W. 
1045. 


[2] It is a rule of the common law that a 
parent is not liable in damages for the torts 
of his children committed without his knowl- 
edge, consent, participation, or sanction, and 
not in the course of his employment of the 
child. See Schouler, Dom. Rel. § 263; Paul v. 
Hummel, 43 Mo. 119, 97 Am. Dec. 381. But, 
though such be true, a parent may be required 
to respond as for a breach of duty touching his 
control of the minor child toward the safety of 
others in respect of the use of deadly and dan- 
gerous weapons. 

[3] Here the evidence is that the minor son 
was a reckless, careless boy, possessed of high 
animal spirits, and without ordinary discretion. 
But a few days before he pointed the gun at 
this plaintiff in the presence of his father while 
plaintiff was upon her porch on the adjoining 
premises, and plaintiff remonstrated with him 
for so doing. It appears defendants knew this, 
and that they permitted both Kenneth and a 
younger brother to carry the gun about and 
use it. No one can doubt that, if the father 
knows his indiscreet minor son of tender years 
is using a firearm in such careless and negli- 
gent manner as to endanger the safety of 
others about him, it is his duty to interpose 
the parental authority to prevent injury to such 
persons as may, within the range of reason- 
able probability, be exposed to injury there- 
from. Especially is this true if it appears, 
as here, that such minor son is not only of 
tender years but indiscreet and reckless as 
well thereabout. The principle of liability of 
the father in such circumstances for the tort 
of the son on the grounds of negligence against 
both has frequently been declared by the 
courts, and the rule of law is well established. 
See Johnson vy. Glidden, 11 S. D. 237, 76 N. W. 
933, 74 Am. St. Rep. 795; Meers v. McDowell, 
110 Ky. 926, 62 S. W. 1013, 53 L. R. A. 789, 96 
Am. St. Rep. 475; Palm v. Ivorson, 117 Ill. App. 
535; Carter v. Towne, 98 Mass. 567, 96 Am. Dec. 
682; Phillips v. Barnett, 2 N. Y. City R. 20. 
See, also, 21 Am. & Eng. Ency. Law (2d Ed.) 
1058; 29 Cyc. 1666; Hoverson v. Noker, 60 
Wis. 511, 19 N. W. 382, 50 Am. Rep. 381. So, 
too, Lord Ellenborough, in the case of Dixon 
v. Bell, 1 Starkie’s Rep. 287, and 5 Maule & 
Selwyn’s Rep. 198, applied the principle to a 
case where the master intrusted a dangerous 
instrument, such as a gun, to an indiscreet 
servant, through whose careless conduct there- 
with another was injured by the firing of it. 

But it is said, though such be the rule of li- 
ability against the father on the grounds of 
negligence, the mother should be exculpated 





from fault because: First, she may not con. 
trol the child, in that the law vests authority 
with respect to that matter in the husband; 
and, second, a married woman is not responsible 
for her torts while acting for the husband. It 
is no doubt true, the authority of control over 
the minor is vested by law in the father but, 
obviously, in his absence, such authority is 
devolved upon the mother as well, and in ex- 
ercising it she is not acting for the husband 
as his agent, but rather in accordance with 
the precepts of humanity, and as the mother of 
the offspring. If, through her negligence in 
such circumstances, another is injured, the 
fault lies with her for such neglect of duty as 
intervened during the absence of the husband, 
and this is true irrespective of the refinements 
of the law involved in the marital relation 
touching the care and control of the child as 
between husband and wife. Although it be 
true that, because the wife is presumed to be 
under duress of her husband, she is not liable 
to respond for her tortious act done in his 
presence or jointly with him, as declared in 
Dailey v. Houston, 58 Mo. 361, it is equally 
true that a married woman is liable to an ac- 
tion for her torts, such as the negligent omis- 
sion of duty on her part, whereby another is 
injured, which negligent tort is not committed 
in the presence or under the supposed influence 
of the husband, but proceeds from a remission 
of care chargeable to her alone. See Merrill 
vy. City of St. Louis, 83 Mo. 244, 53 Am. Rep. 
576. The distinction is more recently pointed 
out in Flesh vy. Lindsay, 115 Mo. 1, 16, 21 S. W. 
907, 37 Am. St. Rep. 374. It is in the latter 
view the case proceeds here against defendant 
Laura Jackson, for she is found to have been 
negligent with respect to her duty during the 
several days of the absence of her husband 
and immediately preceding the firing of the 
shot by the son in her presence. 


[4] But is is argued neither defendant Rob 
ert J. nor Laura Jackson owed plaintiff any 
duty to exercise ordinary care for her safety 
while in their home, for she came there as 
an uninvited guest, or a mere caller to pay 4 


social visit to her neighbors, the Jacksons. 
It is said in such circumstances plaintiff is 4 
mere licensee and, in going upon the premises 
of the licensor, assumes the risk of defects 
and pitfalls therein. Such is, no doubt, true 
with respect to the matter of pitfalls and de 
fects in the premises of another which are Vis- 
ited by a licensee, but no such question is 
made in the case. Although plaintiff were @ 
trespasser at the time, defendants owed the 
duty of ordinary care to protect her from it 
jury by the careless handling of such a danger 
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ous weapon as a shotgun in the hands of their 
minor son, as is declared by the Supreme Court 
of Michigan, where another was _ injured 
through the explosion of a huge firecracker. 
See Herrick v. Wixom, 121 Mich. 384, 80 N. 
W. 117, 81 N. W. 333. 

The instructions given presented the issues 
to the jury properly, and what has been said 
sufficiently disposes of the several arguments 
advanced for a reversal. 

The judgment should be affirmed. 

It is so ordered. 

REYNOLDS, P. J., and ALLEN, J., concur. 


Note.—Liability of Parent for, Injury Inflicted 
by Child in Use of Dangerous Weapons—The 
liability of a parent for injury from use by a 
child of a dangerous weapon is altogether rel- 
ative. He is not liable by virtue of being parent 
merely, but solely and only because of some trait 
in the child, which ought ,to apprize the parent 
that he might or probably would inflict injury 
Thus the case of Meers v. McDowell, 110 Ky. 
926, 62 S. W. 1013, 53 L. R. A. 780, 96 Am. St. 
Rep. 475, shows that a petition alleged that the 
son of the defendant was of a weak and undevel- 
oped mind and while in possession of a rifle de- 
fendant recklessly gave him intoxicating liquor 
and while in such condition and in possession of 
such rifle the son shot and wounded plaintiff’s 
son. A demurrer to this petition was sustained 
and Court of Appeals, in reversing this decision, 
said: “If the defendant’s child was from age 
or mental weakness or the use. of intoxicants, 
incompetent to be intrusted with a deadly weap- 
on, and defendant knew the danger, or should 
have known it in the exercise of reasonable care, 
he should not have permitted him to use the load- 
ed rifle.” 

In Johnson v. Glidden, 11 S. D. 237, 76 N. W. 
933, 74 Am. St. Rep. 795, liability was held to 
exist in a parent permitting his 13-year-old son 
to have and use a gun when he pleased, where 
he fired it near a colt plaintiff was watering caus- 
ing it to run away and drag plaintiff entangled in 
a rope, the parent having been warned of his 
son’s reckless and careless use of the gun. 
This ruling was made despite a statute that a 
parent could not be made answerable for the 
acts of his child. It was said: “If, as alleged, 
defendant’s son was in the habit of using the gun 
given hy his father, in a dangerous manner, and 
defendant knew of such use, it was his moral 
and legal duty to prevent a continuation of such 
conduct. His culpability consisted in per- 
mitting his son to continue in a course of con- 
duct, which in its nature was likely to result in 
damage to those with whom his son came in 
contact.” Evidence of negligent use of the gun 
on other occasions, knowledge of which was 
brought home to the father, was held competent. 

A father stands as we have above suggested 
solely like any other person who places it in the 
power of a reckless user of a gun to iniure an- 
other, except that he must use his parental au- 
thority where danger is imminent or at least prob- 
able. Dixon v. Bell, 1 Storkie 287; Carter v. 
Towne, o8 Mass. 567, 06 Am. Dec. 682; Chad- 
dock v. Plummer, 88 Mich. 225, 50 N. W. 136, 14 
L. R. A. 675; 26 Am. St. Rep. 283. And, if 





nothing calls the exertion of that authority into 
action, in the way of fear of probable injury he 
is not liable from merely permitting his son to 
have in his possession a dangerous weapon. «This 
is well illustrated in Palm v. Ivorson, 117 IIl. 
App. 535, where a son 12 years of age, ex- 
perienced in the use of firearms and acquainted 
with the proper mode of handling and carrying 
same. It was said the father could not reasonably 
have anticipated the shooting of plaintiff by his 
son. 

In Turner vy. Snider, 16 Manitoba L. Rep. 79, 
a prairie fire was caused by a gun being fired by 
a 14-year-old boy hunting alone with a gun. It 
was said the son had been carefully trained in 
the use of a gun and the father was justified in 
assuming he would not negligently use it. 

In Taylor v. Seil, 120 Wis. 32, 97 N. W.,, 
a 7-year-old child accompanied his brother, a 17- 
year-old cripple, on a hunting expedition and 
carried the gun for him—a 32 caliber Stevens’ 
rifle. Defendant father had directed that the 
gun in the hands of the younger child should not 
be loaded. It was held the father could not 
reasonably anticipate his directions would not be 
obeyed and injury would ensue. 

So it appears, that the father’s duty is meas- 
ured with regard to a reasonable expectation of 
what probably will result from his son’s being al- 
lowed to handle firearms. In this connection he 
has the right to rely on the training his children 
have had and whether his directions to them will 
likely or not be obeyed. If the child is indiscreet 
or reckless, the father should keep firearms out 
of his possession. C. 








ITEMS OF PROFESSIONAL 
INTEREST, 


A QUESTIONAIRE IN NEBRASKA ON RE- 
FORMING THE ADMINISTRATION OF 
JUSTICE. 


Nebraska is awake. The lawyers of that 
state were, some months ago, polled for their 
views on certain interesting and pertinent 
questions concerning the reform of procedure 
and practice in Nebraska. 

The questionaire was prepared by Mr. Henry 
C. Luckey, of Lincoln, Nebraska. It was 
sent out by the Nebraska Legislative Refer- 
ence Bureau, which is operated under the au- 
spices of the Board of Regents of the Univer- 
sity of Nebraska. The answer to the questions 
proposed will be published later by the Bu- © 
reau for reference of the legislature, the courts 
and the public. 

We give the questions below and the an- 
swers sent in by Hon. Thomas W. Shelton, of 
Norfolk, Va., Chairman of the American Bar 
Association Committee on Uniform Procedure. 

Here follow the questions and Mr. Shelton’s 
replies thereto: 
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COURTS AND THEIR ORGANIZATION. 

Q. 1. What changes, if any, in the organi- 
zation of our courts would you recommend in 
order to make them more efficient? 


A. “As a matter of principle there should 
be a direct appeal to the highest Appellate 
Court from the nisi prius court and not 
through an intermediate court, as in some 
cases in Missouri and New York. It increases 
litigation and expense and guarantees nothing. 
Man at last is finite and the end of litigation 
should be speedily reached.” 


Q. 2. Is the present system of the Supreme 
Court sitting in two divisions proving satis- 
factory or have any serious practical objec- 
tions developed themselves against such a 
system? 

A. “We have found it more satisfactory to 
have one appellate court and therefore one 
policy arising out of a general conference. Of 
course, the ‘one judge decision’ question in- 
jects itself, but its dangers can be obviated 
by sufficient and sincere conferences.” 


Q. 3. Is the present system of prosecuting 
by county attorney satisfactory? If not, why? 
How remedied? (No answer.) 

Q. 4. Should the office of district attorney 
be re-adopted? (No answer.) 

Q. 5. In your judgment would it be prac- 
tical and advisable to vest the district court 
with original probate jurisdiction, allowing 
all merely ministerial work, such as the for- 
mal and uncontested probate of wills, allow- 
ing of undisputed claims, etc., to be - per- 
formed by ‘the clerk of the court in each 
county, and reserving all disputed questions 
to be disposed of by the judge or court within 
each county? 

A. “Yes. It works well in Virginia and 
North Carolina and greatly relieves the courts. 
It is a convenience.” 


PRACTICE AND PLEADING. 

Q. 6. Under Sec. 1145, Cobbey’s Ann. St. 
1911, should the appellate court, in appeals in 
the nature of writ of error, entertain the pre- 
sumption of prejudice from error or should 
that court require prejudice to be affirmatively 
shown in order to produce a reversal? 

A. “It should be affirmatively shown.” 

Q. 7. In the matter referred to in the fore- 
going question, should any difference be made 
between civil and criminal cases? 

A. “No. It is alike in being procedure and 
not substance.” 

Q. 8. Would you favor a reduction in the 
length of opinions and the excluding from 
them of most of the discussions of the other 
jurisdictions? 





A. “Yes—with proper citations, rare, short 


quotations and maxims.” 


Q. 9. Should Sec. 1717 of Cobbey’s Ann. St, 
1911, requiring the supreme court to make 
written opinions in all cases, be so amended 
as to conform with, say, the Ohio statute re 
quiring written opinions only in cases valu- 
able for precedent or such cases as the judges 
may deem of sufficient importance to be re 
ported? 

A. “Written opinions have proven a wise 
precaution, though in but a few lines.” 

Q. 10. Should demurrers to pleadings be 
dispensed with? 

A. “Yes, but ample opportunity substituted 
to prevent the framing of an issue not sup- 
ported by law.” 

Q. 11. Should our constitution be so amend- 
ed as to leave the state legislature free to 
limit the right of appeal? ‘ 

A. “Yes, this naturally is a matter of legis- 
lative policy.” 

Q. 12. If the right of appeal is to be lim- 
ited, what should such limitation be as to— 

(a) The amount involved in civil cases? 
A. “$250.00.” 

(b) The nature of offense in criminal 
cases? A. “Wherever imprisonment 
or a penalty of $250.00 is involved.” 

(c) The time in which appeal may be 
made? A. “Thirty days. This is fair 
to the appellant and not too great a 
hardship on the appellee and any rec- 
ord should be completed in that time 
by proper effort. All unreasonable 
delay should be obviated and all de 
lay is unreasonable that might, in its © 
course, work a hardship.” 

Q. 13. Should our law of evidence or its 
administration or both be modified in view of 
present day conditions so as to enable the 
trial court to shorten examination of witnesses, 
reduce their number, and soften the conten- 
tious character of objections; and also to pro 
vide for a more extended use of the record of 
former testimony in case of new trials, civil 
or criminal? 

A. “It is not believed that justice demands 
that two trials shall mean the trial of two 
theories of law of fact. Second trials, oftener 
than otherwise, mean that. A second trial 
should be had only upon terms fixed in the 
wise discretion of the court subject to review, 
whether the jury failed to agree, or the ver 
dict was set aside. Bills of exception to all 
rulings should be abolished and the appellate 
court required to consider all errors apparent 
upon the record. Justice should not be meas- 
ured by wit or care of counsel or the lack 
of it. The interest of the litigant should be 
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solely considered and not the reputation of 
counsel or the convenience of appellate 
courts.” 


Q. 14. In what respect may the present sys- 
tem of expert testimony be modified so as to 
do away with its present abuses? 


A. “This is a very far-reaching and com- 
plex question. They should not appear be- 
fore juries as witnesses but their opinions 
should be submitted like that of other authori- 
ties after laying a foundation satisfactory to 
the court, subject to review.” : 


Q. 15. In what other respects could our 
practice and pleading be improved and simpli- 
fied? 


A. “By doing away with the technicalities 
of the common law pleading and the inelastic- 
ity of statutory procedure and by adopting a 
complete, correlated system of court-made 
tules. Having discussed this from several 
viewpoints on many occasions, several of the 
discussions are sent under separate cover.” 


Q. 16. Should trial by jury be so modified 
that “in all civil cases and in criminal cases 
less than felonies, five-sixths of the jury may 
render a verdict and the legislature may au- 
thorize trial by a jury of a less number than 
twelve men in courts inferior to the district 
court,” as was proposed by the Nebraska Leg- 
islature in 1913? ; 


A. “Seven jurors in all civil cases are an 
improvement in Virginia over the old system. 
Justice is not likely to suffer from the con- 
clusion reached by five-sixths of a jury of 
twelve. It could not be thwarted by obstin- 
acy or corruption. It is against reason that a 
verdict should be prevented by one man, for 
itis more likely that one man would be wrong 
than eleven or even six. Some risk must be 
taken so long as human nature is a factor, but 
the risk ought to be minimized if not obvi- 
ated by watchful and astute counsel and the 
court. There are few juries, the biography of 
which cannot be. ascertained: before a trial 
begins.” 


Q. 17. Should the number of peremptory 
challenges be increased or decreased? 


A. -“There should be enough to prevent 
Prejudice, ignorance or corruption.” 


Q. 18. In what other respects, if any, could 
our jury system be improved? 


A. “As a general principle there should 
be absolute certainty of impartiality in the 
Selection of the panel and no man_ should 
serve oftener than twice a year under any 
condition that might arise.” 





GENERAL, 

Q. 19. How can the cost of litigation be 
reduced? 

A. “By regulating all pleading and proced- 
ure by court rules; by requiring all honorar- 
iums and allowances, payable out of the as- 
sets of litigants, to be published and to be 
approved of record by three reputable mem- 
bers of the bar; by publication twice a year 
of the character and amount of fees allowed 
clerks and sergeants so as to acquaint com- 
merce and society with what is done with the 
money.” 

Q. 20. What changes, if any, should be made 
in legal education? 

A. “See the reports of the American Bar 
Association on this subject or consult Honor- 


‘able Charles A. Boston, No. 24 Broad street, 


New York City.” 


SECOND NATIONAL CONFERENCE OF 
JUDGES. 


Most of the arrangements have been com- 
pleted for the second Conference of Judges, 
which will be held with the American Bar As- 
sociation in Washington, D. C., the latter part 
of October. In the first place, arrangements 
are being made for the entertainment of the 
visiting judges and for a close personal inter- 
change of views between them and the mem- 
bers of the United States Supreme Court. The 
President, it is understood, will entertain them. 
They will likewise be shown many other cour- 
tesies. Efforts are being made to have both 
the federal and state courts recessed dur- 
ing the period of the meeting of the Amer- 
ican Bar Association. This will be an accom- 
modation to both the judges and the lawyers. 
Kither the Attorney General or the President 
will be requested to recommend this course. 
The governors of the states will be requested 
to do the same. It is believed that Mr. Justice 
Rugg, of Massachusetts, and Federal Judge 
Henry Wade Rogers, late Dean of Yale, will 
deliver the principal addresses. They will al- 
so be addressed by President Wilson and by 
ex-President Taft. The two main things to 
be discussed will probably be uniformity and 
simplification of judicial procedure and _ uni- 
formity of judicial decision. 

Mr. Thomas W. Shelton, of Norfolk, Va., was 
the originator of these conferences and will 
probably act as chairman. A little neighborly 
gossipping over back fences by our state and 
federal judges ought to lead to a better under- 
standing of each other, if it does not tend to 
more uniformity of decision. A. H. R. 
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CORRESPONDENCE. 


THE UNION OF CRIMINAL AND CIVIL 
PROCEDURE. 


Editor Central Law Journal: 

Formerly a tort or a trespass, where also a 
felony, was merged in the latter; later the de- 
fendant might be sued in damages after con- 
viction or acquittal; and now, very generally 
by statutes, the civil remedy is not affected in 
any manner by the criminal prosecution. 

I want now to suggest the consolidation of 
criminal and civil procedure in such cases. 
Very generally now the jury is required to 
find the value or damages to determine wheth- 
er the offense be petit or grand larceny. This 
might be required in all cases. 

Under present civil procedure in such cases 
nothing new is developed at the trial, not in- 
volved in the criminal prosecution also, and 
the same facts are decisive—whether, for in- 
stance, was the property stolen by the defend- 
ant, and the ownership and value. 

Not long ago the joinder of actions at law 
and suits in equity was looked upon with the 
gravest distrust; but now, in most jurisdic- 
tions, this is a practical fact. 

The consolidation of criminal and civil pro- 
cedure, as now proposed, is not nearly so radi- 
cal; in fact it amounts to but a mere form; 
because the criminal prosecution may progress 
in all respects as now; and, when the value of 
the goods or the extent of the injury shall have 
been determined as damages, then the indi- 
vidual suffering the loss may ‘avail himself of 
the verdict as respects the value or damages 
in the criminal case, and move the court for 
judgment in his favor thereon. 

If such procedure were left optional with the 
injured party who would not participate in the 
criminal prosecution, no possible prejudice 

to the defendant, and we would 


uld be in saving one-half in 


» “the, qime of th& courts and everything in the 
yb» 


of time, expense and trial to the civil liti- 
gant. o\h A. A. Grama. 


. , Kas. 
wr —. 








ROOKS RECEIVED. 


Montgomery’s Manual of Federal Procedure. 
By Charles C. Montgomery, B.*A., LL. B., of 
the Los Angeles, California, bar. Instructor, 
Equity Jurisprudence, Equity Pleading and 
Federal Procedure, College of Law, University 
of Southern California. Formerly professor 





Constitutional Law, Creighton University, Oma. 
ha, Nebraska. Price, $6.50. San Francisco. Ban- 
croft-Whitney Company, 1914. Review will fol. 
low. 








BOOK REVIEWS. 


COLLIER ON BANKRUPTCY—10TH EDI 
TION. 


This edition appears in one volume on thin 
“Bible Paper,” thus enabling the placing of 
the two former volumes under one cover. 

This work has become recognized as_ the 
standard in its way and the treatment is of 
the statute on bankruptcy, with such incidental 
reference to similar sections of prior acts and 
to English and Continental bankruptcy systems 
as may round out discussion. 

The sections of the act are separately treat- 
ed, in their arrangement as they appear in the 
act itself, and there are cross-references to 
all parts of the act. 

The book is valuable for its containing all 
decisions upon the act and being down to 
date, and for its liberal extracts from deci- 
sions in important cases. 

In addition, General Orders in bankruptcy 
are exhaustively annotated, and the official 
forms, also given in the volume are accom- 
panied with cross-references to the act and 
General Orders, there being also explanatory 
notes. 

Many new forms have been added in the 
tenth edition enhancing its value. 

The volume on our table is of limp leather 
binding and the text and notes on its “Bible 
Paper” make it a very handsome, substantial 
book. It ought to be durable, for it is liable 
to be handled very frequently, indeed it will 
be the vade mecum of the bankruptcy lawyer, 
until its successor appears. The book comes 
from the well-known book house of Matthew 
Bender & Co., Albany, N. Y., 1914. 








HUMOR OF THE LAW. 


“They are divorced.” 

“Who got the custody of the valuables?” 

“Well, her lawyer got the statuary and his 
lawyer got the automobile.” 


A wealthy man died in a village and the 
town gossiped about how much he left. The 
‘own gossip meeting a lawyer the following 
‘onversation occurred: 

Q. I suppose you drew Brown’s will? 

A. Yes. 

Oo. Would you mind telling how much he 


left? 
\. Not at all. He left everything he had. 
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WEEKLY DIGEST 


Weekly Digest of ALL the Important Current 
Opinions of ALL the State and Territorial 
Courts of Last Resort, and of all the Federal 
Courts. ; 


Alabama 
Arkansas 
California 
Florida 
Georgia 
Idaho 
Illinois 
Indiana 


Louisianz ; 
Massachusetts 
Michigan 
Mississippi 
Missouri 
Montana 
Nevada 
New York 
North Carolina _. 
North Dakota . 
Oklahoma 
South Carolina cst 
NIE, 0.csccsa ssisniagdenpnebarsnsrensseee 
a gel 
27, 28, 29, 31, 34, 
, 51, 56, 59, 64, 66, 82, 84, 89. 
IIS, Sits MONI ncn scnentcborcrtoabeenbioesadl 2, 3, 4, 41 
United States D. C. _........ cbicnstibtieeinpsailecmaaae 38, 81 
Washington hae 37, 7 85 
Wisconsin i i$ 7, 94 


1. Attorney and Client—Disbarment.—An at- 
torney who verified a false answer in a suit 
against him, for the purpose of avoiding or 
postponing payment of an admitted debt, should 
be disbarred.—In re Greenbaum, 146 N. Y. Supp. 
969, 

2. Bankruptey—Appeal.—Where, in  bank- 
tuptecy proceeding in controversy between mort- 
gagee and vendor of machinery, the court dis- 
missed the vendor’s intervening petition, appeal 
held the proper remedy, and a writ of error will 
be dismissed.—Triumph Electric Co. v. Patter- 
son, U. S. C. C. A., 211 Fed. 244. 

3 Referee.—It was within the discretion of 
the District Judge to permit a claimant in bank- 
tuptcy to amend the specifications of its claim, 
after a recommendation by the referee that a 
composition be accepted, where the referee dis- 
allowed such amendments because of a doubt as 
to his power.—In re Soloway & Katz, U. 8. C. C. 
A, 211 Fed. 333. 


4——_Verification of Petition—Where an in- 


‘Voluntary bankruptcy petition is heard on the 


merits without objection to the pleadings, the 
fact that one or more of them is verified on in- 
formation and belief only is immaterial.—Lack- 
awanna Leather Co. v. La Porte Carriage Co., 
me. C. C A., 311 Ped. 318. 

5 Banks and Banking—Agency—Where a 
husband was president of a bank, and his wife 
executed a note as a renewal note for other 
notes she had previously executed to the bank, 
and the husband misappropriated the note, the 
bank was liable to the wife.—Gillett v. Citizens’ 
Nat. Bank, Ind., 104 N. E. 775. 


| 
| 





6. Insolvency.—Code 1906 making it an of- 
fense to receive deposits knowing the bank to 
be insolvent, protects all members of the gen- 
eral public in making deposits in any bank, and 
not merely the officers and agents of the bank. 
—State v. Taylor, Miss., 64 So. 740. 

7. Bills and Notes—Burden of Proof.—Where 
defendants admit the due execution of the note 
sued on, and plead total failure of consideration, 
the burden is on them to establish such plea.— 
De Lay v. Gault, Ga., 81 S. E. 195. 


8. Depositor.—A bank, which received and 
credited a check as the property of the deposi- 
tor thereof, with notice that its indorsement to 
such depositor was unauthorized, was liable to 
the drawer of the check for the proceeds there- 
of.—Quincy Mut. Fire Ins. Co. v. International 
Trust Co., Mass., 104 N. E. 845. 


9 Carriers of Goods—Bill of lLading.—At 


‘common law a “bill of lading” is a muniment 


of title to the goods or property therein speci- 
fied; it is a symbol or representative of the goods 
effective to make a symbolic or constructive de- 
livery of the goods themselves.—Kansas City 
Southern Ry. Co. v. Mabry, Ark., 165 S. W. 279. 

10.——Consignee.—The consignee named in a 
bill of lading must be treated by the carrier as 
the absolute owner until he has notice to the 
contrary, and a delivery to the consignee, with- 
out such notice, discharges the carrier.—St. 
Louis B. & M. Ry. Co. vy. MeDavitt Bros., Tex., 
165 S. W. 5. 

11 Mental Suffering-—A judgment award- 
ing damages to a woman, who had contracted 
with an express company to have, her trunk de- 
livered at the pier in time for sailing, for mental 
suffering, etc., caused by her being prevented 
from taking part in social activities on the 
steamer for want of a wardrobe as a result of 
failure to deliver her trunk in time, held proper. 
—McConnell y. United States Express Co., Mich., 


146 N. W. 428. 


12. Warehouseman.—Where goods are un- 
loaded and the freight paid by the consignee, 
but only a part delivered, the carrier’s liability 
as a warehouseman extends to the part left with 
it, unless it gives the consignee notice that it 
will not insist on storage charges or longer 
hold possession as a warehouseman.—Farmers’ 
Mercantile Co. vy. Northern Pac. Ry. Co., N. D., 
146 N. W. 550. 

13. Carriers of Live Stock—Injury.—It is not 
necessary that live stock be put upon the mar- 
ket for sale in order to entitle the owner to re- 
cover its impaired value because of negligent 
injuries, etc., in shipment.—Texas Mexican Ry. 
Co. v. Reed, Tex., 165 S. W. 4. 

14. Carriers of Passengers—Proximate Cause. 
—The negligence of a conductor in failing to 
remove a drunken passenger from a car held to 
be the proximate cause of an injury received by 
a passenger from a stray bullet fired by another 
passenger in self-defense at the drunken pas- 
senger.—Galveston, H. & S. A. Ry. -Co. v. Bell. 
Tex., 165 S. : 

15. Punitive Damages.—A carrier undei 
contract is bound to furnish passengers 
with seats, and, for reckless indifference of a 
earrier as to the duty of furnishing seats for 
passengers, it is liable for punitive damages.— 
Talbert v. Charleston & W. Ry. Co., S. C., 
81 S. E. 182. 

16. Charities—Foreign Associations. — The 
validity of bequests to foreign voluntary asso- 
ciations for public or charitable uses depends 
upon the law of the domicile of the legatee, and 
not the law of the domicile of the testator—In 
re Weekes, 146 N. Y. Supp. 1006. : 





70 CENTRAL LAW JOURNAL 


No, 4 





17. Commerce—Intoxicating Liquor. — The 
Webb-Kenyon Act does not apply to an inter- 
state shipment of liquor for the personal use of 
the consignee and his family.—Palmer v. South- 
ern Exp. Co., Tenn., 165 S. W. 236. 


18. Common Law—Federal Law.—tThere is no 
common law of the United States in the sense 
of a national customary law, distinct from the 
English common law as adopted by the several 
states each for itself, applied as its local law.— 
United States Fidelity & Guaranty Co. v. Bor- 
ough Bank of Brooklyn, 146 N. Y. Supp. 870. 


19. Conspiracy—Labor Unions.—As workmen 

may combine for the purpose of bettering their 
own condition, they lose some of their rights 
as individuals upon combination, and as a union 
cannot blacklist a merchant who sells alike to 
employers of union and nonunion labor, though 
that could be done by them individually.— 
Burnham v. Dowd, Mass., 104 N. E. 841. 
_ 20. Contracts—Mutuality.—Though a prom- 
ise is a consideration for another, there must 
always be mutuality as to the promises to make 
a contract valid.—Wilt v. Hammond, Mo., 166 8. 
W. 362 

21, Public Policy—An agreement to sup- 
press a criminal prosecution, if made as the sole 
consideration for a note or conveyance, will 
avoid the transaction, and the courts will de- 
clare the same null and void.—Alston v. Hill, 
N. C., 81 S. E. 291. 

22. Seal—Want of consideration for a 
contract may be shown notwithstanding the in- 
strument is under seal.—Axe v. Tolbert, Mich., 
146 N. W. 418. 

23. Corporations—Burden of Proof.—Where 
the complaint alleged that the plaintiff was a 
corporation, a specific denial of its corporate ex- 
istence casts upon plaintiff the burden of prov- 
ing that fact.—Yankton Nat. Bank v. Benson, S. 
D., 146 N. W. 582. 

24. Place of Meeting.—Unless the by-laws 
otherwise prescribe, the directors of a corpora- 
tion may select the place of meeting, and they 
are not bound to meet at the principal place of 
business of the corporation.—Hackler vy. Inter- 
national Travelers’ Ass’n, Tex., 165 S. W. 44. 

25.—Salary. When a director of a cor- 
poration voluntarily, or by the direction of the 
board, assumes to perform the duties of secre- 
tary or treasurer witheut prearrangement for 
compensation, he cannot recover for past ser- 
vices and any appropriation made by the board 
for such services is equivalent to giving away 
the assets of the company.—Kleinschmidt v. 
American Mining Co., Mont., 139 Pac. 785. 

26. Subscription.—Where all the _ stock- 
holders of a corporation subscribed in the same 
proportion to a surplus fund, the promises were 
sufficient considerations for each other.—Johns 
v. Clother, Wash., 139 Pac. 755. 


27. Criminal Law—Principals.—All persons 
are principals who, being present, act together 
in the commission of an offense, and, when it is 
actually committed by one, others present 
knowing the unlawful intent and by acts aiding 
are principals; but mere presence will not make 
one a principal, without knowledge of the un- 
lawful intent and some act in aid or encourage- 
a thereof.—Espinoza vy. State, Tex., 165 S. W. 
208. 


28. Res Gestae.—Statememts made by de- 
ceased to his wife, who was present when the 
fatal shot was fired, immediately thereafter 
were admissible as part of the res gestae.— 
Gant v. State, Tex., 165 S. W. 142. 

29. Witness.—One is not an incompetent 
witness for the state because jointly indicted 
with defendant.—Stanfield y. State, Tex., 165 S. 
W. 216. 

30. Damages — Liquidated. — Whether the 
amount stipulated to be paid for breach of a 
contract is liquidated damages or a penalty is 
a question of law for the court.—Greenblatt v. 
McCall & Co., Fla., 64 So. 748. 

31. Pleadings.—One suing for a_ personal 
injury resulting in his leg being broken by @& 
violent blow and the subsequent amputation 
of the leg need not allege that he suffered phys- 
ical and mental pain to recover damages there- 
for.—Waterman Lumber Co. vy. Shaw, Tex., 165 
S. W. 127. 





—— 





2. Death—Damages.—The administrator of 
a wife killed by the wrongful act of another 
could recover the value of her services, which 
belonged to her husband, though death was in- 
stantaneous.—Wallace v. Grand Trunk Westen 
Ry. Co. Mich., 146 N. W. 411. 

33. Eyewitnesses.—Where there are no 
eyewitnesses to the accident, it will be pre 
sumed that the deceased used ordinary care anj 
caution, and such presumption is sufficient to 
permit recovery if negligence is shown gp 
the part of defendant.—Lincoln v. Detroit § 
M. Ry. Co., Mich., 146 N. W. 405. 

34. Father.—In an action for the death of 
a husband and father, the jury may conside 
the value of the father’s mental and moral 
training to the minor children, even though th 
petition did not allege such damage, and the 
evidence showed no such training.—Texas Pow- 


er & Light Co. v. Bird, Tex., 165 S. W. 8 

35. Deeds—Abutting Owner.—A sale of real- 
ty abutting upon a street, in the absence of ex- 
press indications to the contrary, includes the 
land to the center of the street, and will pas 
title to a fixture, such as platform scales set in 
ot street.—Hannon y. Kelly, Wis., 146 N. W. 
12. 


36. Grantee Not in Existence.—A deed will 
not pass title to a grantee not in existence— 
William Cameron & Co. y. Trueheart, Tex., 16 


S. W. 58. 


37. Divoree—Offer to Return.—Where a wife 
abandoned her husband and treated him with 
such indignities that his life was burdensome 
her offer, after suit for divorce was instituted 
to return and live with him as his wife is m 
defense—-Egbers y. Egbers, Wash., 139 Pac. 161. 


38. Equity—Cross-bill.—A “cross-bill” is on 
brought by a defendant in.a suit against th 
complainant in the same suit, or aguinst, the 
other defendants in the same suit, or against 
both, touching the matters im question in the 
original bill—Lovell vy. Latham & Co., U. &D 
C., 211 Fed. 374. 

39. Judge’s Knowledge—Where a _ bill 
states a prima facie case, it cannot be dismissed 
because the chancellor judicially knows of facts 
that would support an answer, unless his judic- 
ial knowledge is so broad that he can properly 
hold that no facts tend to controvert the an- 
swer and support a_replication.—Bronk }% 
Charles H. Scott Co., U. S. C. C. A., 211 Fed. 3%. 


40. Estoppel—Test of—He who asserts estop 
pel must show, either that he has lost some 
thing, or that the opposite party gained some 
thing by the act in question, by reason of whieh 
it would be unjust to permit the beneficiary 
the intervening act to assert his pre-existent 
rights.—Southern Mfg. Co. v. R. L. Moss 
Co., Ga.. 81 S. E. 263. 


41. Executors and Administrators — Death 
Claim for Injury.—The probate court of & 
Louis had jurisdiction to grant administration 
of the estate of a person killed in that city 
whose sole estate consisted of a claim fo 
wrongful death.—American Car & Foundry ©. 
v. Anderson, U. S. C. C. A., 211 Fed. $01. 

exempt 


42. Exemptions — Domicile — The 
property of one whose domicile is in Tennesse, 
though he may be personally absent from tht 
state for a considerable time on business, is free 
from attachment or execution for debt, evél 
though he be absent long enough to authori# 
an attachment in lieu of personal service as #@ 
other kinds of property.—Keelin v. Gravé 
Tenn., 165 S. W. 232. 

43. Fraud—Deceit.—If the seller of oats rep 
resented that they were of a certain kind, all 
knowingly delivered a wholly different variety. 
with the intention that the purchaser sh 
receive them for the kind agreed to be deli 
ered, the seller was guilty of actionable fra 
which would support an action in the nature 
deceit by the purchaser.—Handy y. Roberts, Tes 
165 S. W. 37. 

44, Trust.—Where there is no relation # 
trust between the buyer and seller of corpo 
stock, and the seller is merely a _ stockholdé 
he need not, during negotiations preliminary 
the sale, disclose the amount of the corpo 
indebtedness._Gamet y. Haas, Iowa, 146 N. © 
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45. Frauds, Statute of—Performance Within 
Year.—A parol contract which does not provide 
that t is not to be performed within a year 
and which.may be performed on some conting- 
ency within a year, is not within the statute of 
frauds.—Adair y. Stallings, Tex., 165 S. W. 140. 

46. Homestead—Mortgage.—A mortgage may 
rest upon homestead property, notwithstanding 
the fact that it cannot be seized and sold, so 
long as it retains its homestead character.— 
Abramson v. Larrabee, La., 64 So. 766. 

47. Homicide—Accomplice.—On trial of an 
accomplice to murder, where the evidence was 
that the wounds in front and those in the back 
were made by persons acting together, it was 
‘immaterial whether those in front or one in the 
back was the fatal wound.—Espinoza v. State, 
Tex., 165 S. W. 208. 


48. Lower Degree.—To reduce a killing to 
a lower degree of offense than second degree 
murder, the burden is on accused to show mat- 
ter of excuse or mitigation, though upon the 
whole case the jury must find that accused is 
guilty of the offense found by the verdict.— 
State v. McKenzie, N. C., 81 S. E. 301. 

49, Mortal Wound.—Where a wound in- 
flicted in malice, but not in its nature mortal, 
is neglected or mismanaged, and death ensues, 
accused is guilty of murder, unless it clearly 
appears that decedent’s own neglect was the 
sole cause of his death.—Quinn y. State, Miss., 
64 So. 738. 

50. Self-defense.— Where the defendant 
claimed self-defense, a letter written to him by 
the deceased, manifesting a strong affection for 
him, was admissible as tending to show the im- 
probability of her attacking him.—State v. 
Skinner, Nev., 139 Pac. 773. 


51. Self-defense.—Where defendant in a 
prosecution for himicide claimed self-defense, 
and defendant’s state of mind at the time of the 
killing was in issue, he was entitled to prove 
specific communicated acts of violence on dece- 
dent’s part to show that he was a violent and 
eeerous man.—Bullock vy. State, Tex., 165 S. 

. 196. 

52. Husband and Wife—Suretyship.—Where 
a note was executed by a wife alone and se- 
cured by a mortgage on her separate real es- 
tate, but the husband derived the benefit, she 
was only a surety, and being a married woman 
could not be held as such.—Gillett v. Citizens’ 
Nat. Bank., Ind., 104 N. E. 776. 

53. Injunction—Trespass.—Equity will not 
restrain a mere trespass where there are no 
other eleemnts of irreparable injury, unless the 
trespasser is insolvent.—Boswell v. Jordan, 
Ark., 165 S. W. 295. 

54. Insurance—Agency.—A general insurance 
‘agent, to whom application for insurance was 
made, who obtained it from defendant through 
its agent, became the agent of the insurer in 
the transaction.—_Macatowa Transp. Co. v. Fire- 
men’s Fund Ins. Co., Mich., 146 N. W. 396. 

55 ——_Fraternal Association—Woman who 
contracted bigamous and void marriage with 
member of benefit society held not dependent on 
him, within the constitution and by-laws, where 
the certificate was issued and the benefits paid 
to her after his death as wife and not as de- 
pendent, and hence the benefit was payable, un- 
der a provision. providing for payment where 
the designation of the beneficiary failed, to the 
Member’s lawful wife—Duenser v. Supreme 
Council of Royal Arcanum, Ill. 104 N. E. 801. 

56. Liability of Agent—An agent held 
Personally liable on a ae ag procured by him in 
&acompany not authorized to do business in the 
state——Drummond y. White-Swearingen Realty 
Co, 165 S. W. 20. 


57. Standard Policy.—The rovision that 
the standard fire policy prescribed by Laws 
1909, c. 164, unless otherwise provided by agree- 
ment indorsed thereon, shall be void in case ad- 
ditional insurance is procured, is not waived by 
the failure of the insurer to cancel the policy, 
although its agent had notice of the procure- 
Ment of concurrent insurance.—Hronish v. Home 
Ins. Co. of New York, S. D., 146 N. W. 588. 

58. Total Loss.—In determining whether 
there is a “total loss” from a fire, the question 
is whether the building is so far destroyed 
that the ruins are worthless and cannot be used 





in reconstructing it, so that when rebuilt it will 
be in as good condition as before the fire.—City 
“ ~“sS v. Firemen’s Fund Ins. Co., Mo., 165 


59. Intoxicating Liquors—Evidence.—In or- 
der to convict of pursuing the business or occu- 
pation of selling intoxicants in prohibition ter- 
ritory, the state need not prove each specific 
sale alleged, but need only prove that accused 
followed the business or occupation, and made 
at least two sales.—Hightower y. State, Tex., 
165 S. W. 184, 


60.——Selling.—The ‘state may prescribe as a 
condition of the right to sell liquor that such 
right shall be forfeited by a conviction for the 
violation of the liquor tax law, even though sen- 
tence is suspended, and thereby the right of 
appeal be denied.—Dornhoefer y. Farley, 146 N. 
Y. Supp. 891. 

61. Landlord and Tenant.—Lease.—A _ lease 
between a trustee for a firm and another as les- 
see, which provided that “ ‘trustee’ and ‘lessee,’ 
as understood herein, shall be construed to mean 
successors, heirs, executors, and assigns,” was 
assignable by the lessor as well as by a | i 





‘see.—Young Coal Co. y. Hill, Ark., 165 


292. 

62. Surrender of Possession.—The delivery 
of keys of leased premises to the janitor by the 
lessees when they remove from the premises 
and their acceptance by the janitor, where it 
does not appear that the janitor had authority 
to terminate leases on behalf of his employer, 
does not establish a surrender of possession and 
acceptance thereof. by the lessors.—John B. 
Webster Co. v. Grossman, S. D., 146 N. W. 565. 


63. Logs and Logging—Conditional Sale.——An 
agreement to convey standing timber upon pay- 
ment by the other party of a certain sum within 
a specified time amounts to a conditional con- 
tract of sale, and comes within the registration 
laws, giving priority of right to the person first 
registering his instrument.—Ward v. Albertson, 
N. C., 81 S. E. 168. 


64. Master and Servant—aAssumption of Risk. 
—Assumed risk is the voluntary exposure of the 
servant, without remonstrance, to the ordinary 
hazards of the particular use of machinery or 
appliances, claimed by him to be defective or 
unfit, but of which conditions or dangers he 
knew, or must necessarily have acquired knowl- 
edge in the ordinary pursuit of his duties.— 
_—— Machinery Co. v. Haley, Tex., 165 58. 
W. 88. , 

65. Defective Machinery.—A master was 
not liable under the common law for the death 
of a servant, caused by defective machinery, 
where the duty of keeping such machinery in 
proper condition was delegated to a fellow ser- 
vant of the deceased servant.—Epsey v. Cahaba 
Coal Co., Ala., 64 So. 753. 

66. Fellow Servant.—Where plaintiff, while 
performing with his men specified work was 
subject to the orders of a coemploye, and he 
and his coemploye were under the general su- 
perintendence of a third person, plaintiff and 
his coemploye were not fellow servants,—Wa- 
terman Lumber Co. v. Shaw, Tex., 165 S. W. 127. 

67. Independent Contractor.—Owner of 
an automobile, turning it over to a me- 
chanic for repairs and exercising no _ con- 
trol over the repairs or the mechanic, held not 
liable for damages from a collision while the 
mcehanic was driving it on the street to test it, 
since the mechanic was there an independent 
contractor.—Seglr v. Callister, Cal., 139 Pac. 819. 

68._—Safe Place.—The duty of exercising 
ordinary care to furnish an employe witn a 
reasonably safe place in which to work is per- 
sonal to the employer—Sulzberger & Sons Co, 
v. Castleberry, Okla., 139 Pac. 837. 

69. Obvious Danger.—If an appliance or 
place to work is obviously dangerous, a general 
custom to maintain it in such condition will not 
absolve a master from liability for injuries to a 
servant by reason of such danger.—Emberg v. 
Great Northern Ry. Co., Wis., 146 N. W. 481._ 

70. Mechanics’ Liens — Subcontractor, — 
Though there was nothing yet due from a oo 
orty owner to an original contractor, yet a sub- 
eontractor could recover for material furnished, 
where the amount of the contract hetween the 
original cgntractor and the property owner ex- 
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ceeded the amount claimed by him—Symms- 
Powers Co. v. Kennedy, S. D., 146 N. W. 570. 


7i. Mortgages—Recording Acts.—An as- 
signee of a mortgage who took the assignment 
in reliance on the record of a prior assignment 
was not protected by the recording act, where 
the prior assignment was a forgery.—Stainton Vv. 
— Kaiser Improvement Co., 146 N. Y. Supp. 

a. 

72. Security.—A mortgage is, under the 
statute, a mere contract to secure the debt; a 
mortgagor being entitled to possession before 
and after default.—West vy. Middlesex Banking 
Co., S. D., 146 N. W. 598. 

73. Municipal Corporations—Laches.—W here 
plaintiff, for over three years, acquiesced in the 
use of a portion of the street by the defendant 
railroad company, having knowledge that it was 
entitled to complete its line along the street, 
his acquiescence in the construction and opera- 
tion of the line constituted laches barring him 
from subsequent objections.—Moore Mfg. Co. v. 
Spriregfield-Southwestern Rwy. Co., Mo., 165 S. 
W. 305. 

74. Ordinance.—A municipal ordinance 
making it an offense to use or carry tobacco on 
any of the streets or in the parks or the public 
buildings of a municipality cannot be sustained 
as a valid police regulation.—City of Zion v. 
Behrens, Ill., 104 N. E. 836. 

75. Special Tax Bill.—Where a public im- 
provement, like a sidewalk, is improperly placed 
on private property, a tax bill, issued for the 
payment of the improvement, is void unless the 
landowner has, in some way, waived his rights 
or permitted the location of the improvement 
on his property.—City of Springfield v. Baxter, 
Mo., 165 S. W. 366. 

76. Navigable Waters — Navigability. —A 
stream in which the tide ebbs and flows, and in 
which small boats have entered on high tide 
for the purpose of towing logs, is not a nav- 
igable stream within Const. art. 17, § 1, vesting 
in the state the ownership of the bed and shores 
of all navigable waters in which the tide ebbs 
and flows.—Wilson y. Prickett, Wash., 139 Pac. 
754. 

77. Negligence—Invitee.—<A shipper of live 
stock held an invitee with respect to his use of 
railroad stockyards and a gas engine used to 
pump water, and hence entitled to demand the 
exercise of reasonable care on the part of the 
railroad company to maintain the engine in a 
safe condition.—Snipps v. Minneapolis & St. L. 
R. Co., Iowa, 146 N. W. 468. 

78. Payment—Burden of Proof.—Where a 
cause of action for the recovery of a distinct 
sum is based upon nonpayment, the burden of 
pleading and proving nonpayment is upon 
plaintiff, so that the fact of nonpayment is put 
in igsue by a denial.—Altman y. Bungay Co. of 
New York, 146 N. Y. Supp. 949. 

79. Principal and Surety—Surety Company.— 
The rule that a surety is a favorite of the law, 
and that a claim against him must be strictly 
construed in his favor, does not apply to a bond 
executed for a consideration by a corporation 
organized to make such bonds for a profit, and 
its contracts must be construed most strictly in 
favor of the obligee.—Lackland vy. Renshaw, Mo., 
165 S. W. 314. 

80. Reformation of Instruments—Mistake.— 
Where it is sought to reform an instrument as 
for mistake in a suit tried without a jury, only 
the face of the instrument can be considered in 
determining whether there was a mistake in 
expressing the intent of the parties and evi- 
dence, dehors the instrument cannot be consid- 
ered.—Torrey v. McFadyn, N. C., 81 S. E. 296. 

81. Removal of Causes—Diversity of Citizen- 
ship.—Where a suit is commenced in a state 
court in a federal district in which neither the 
plaintiff nor the defendant resides, the defend- 
ant cannot remove it to the federal district court 
of such district on the ground of diversity of 
citizenship.—Stewart y. Cybur Lumber Co., U. S. 
D. C. 211 Fed. 343. 

82. Sales—Breech of Contract.—The seller’s 
failure to deliver the particular variety of goods 
specified and the delivery of another-variety in- 
volves a breach of contract, and not a breach o 
warranty.—Handy vy. Roberts, Tex., 65 Ss. F, 
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83. Conditional Sale.—Under a contract of 
conditional sale, by which the title was not to 
pass until payment of the price, the buyer, be- 
fore title passed, could not recoup fot breach of 
the seller’s warranty.—Moneyweight Scale Co, 
v. David, Mich., 146 N. W. 391. 


84. -Delivery.—Where goods consigned to 
the purchaser were, on arrival, delivered in ae- 
cordance with the purchaser’s order, there was 
such a constructive delivery to the purchaser as 
to bar the seller’s right of stoppage in transitu, 
which continues until delivery.—St. Louis, B. & 
M. Ry. Co. v. MceDavitt Bros., Tex., 165 S. W. §, 


85. Reservation of Title.—A reservation of 
title in the seller, essential to make a condition- 
al sale contract, may be implied.—Lundberg y, 
Kitsap County Bank, Wash., 139 Pac. 769. 


S#. Title—Where plaintiff sold certain 
horses to H. conditionally, and he sold them to, 
defendants, who bought in good faith without 
knowledge of the contract between plaintiff and 
H., the commencement of an action by plaintiff 
against defendants for the price made absolute 
the sale to H. and vested an absolute title in 
defendants.—North Robinsan Dean Co. ¥y, 
Strong, Idaho, 139 Pac. S47. 

87. Warranty.—Agents for the sale of au- 
tomobiles may bind themselves as principals by 
a contract of warranty entirely outside of the 
scope of their agency and for the purpose of 
promoting their business as agents.—Cooper yv. 
Huerth, Wis., 146 N. W. 485. 

8S. Seduction—Fornication.—“Seduction” is 
upon the confidence and affection which 
the engagement has engendered, whereas inter- 
course upon the mere prospect of an engage 
ment or a promise to marry is mere “fornica- 
tion.’”—Morris vy. State, Ga., 81 S. E. 257. 

89. Speeifie Performance—Estoppel.—Where, 
the deed to land which they had contracted te 
purchase was rejected on account of alleged de- 
fects in the title, the purchasers cannot there- 
after claim specific performance of the contract 
—Marshall vy. Beason, Tex., 165 S. W. 75. 

90._——Performance.—F ull performance by the 
purchaser, including payment or tender of price. 
held essential to his right to compel specific per- 
formance of a parol contract for the sale of 
land. though he went into possession and erect- 
ed valuable improvements on the faith of such 
contract.—Grooms y. Grooms, Ga., §1 S. E, 210 

91. -Time.—Mere delay by a purchaser in 
possession with the vendor's consent in_bring- 
ing suit to compel a conveyance or in paying the 
balance, will not bar relief, where time is not 
an essence of the contract, and the vendor has 
not sought to limit or rescind it.—City of West 
Palm Beach y. Lakeside Cemetery Ass’n, Fla, 
64 So. 751. 

92. Street Railroads—Proximate Cause.—To 
make plaintiff's negligence the proximate cause 
of his injuries, so as to prevent the operation of 
the humanitarian rule, he must have negligently 
entered the position of peril too late for defend- 
ant to prevent injuring him by exercising the 
care required by the circumstances.—Taylor V. 
Metropolitan St. Ry. Co., Mo., 165 S. W. 327. 

93. Trusts—Trustee ex Maleficio.—Where 4 
wife obtains a deed from her husband through 
a promise to give to his children by a former 
wife a specified sum at his death, which she in- 
tends never to do, and she later deeds the prop 
erty to her own children, without consideration, 
and repudiates the promise, she is a trustee eX 
maleficio, and her children stand in no bette? 
position as to the land than she did.—Stout ¥. 
Stout, lowa, 146 N. W. 474. 

94. WHs—Divorce.—Where a wife died with 
in one year after a judgment of divorce, the hus- 
band held not a husband within the meaning of 
the wife’s will bequeathing to him certain prop 
erty provided he was her husband at her death, 
whether such judgment under St. 1911, § 2374 
had the effect of dissolving the bonds of matti- 
mony at the date of entry or not until the ex 
piration of one year therefrom.—In re Rogers 
Wili, Wis., 146 N. W. 488. 

95. Dowér.—An inchoate dower right of one 
person in land devised to another is such an 
interest as requires her to elect to take her dow- 
er right or accept a devise of other land.—Ju™ 
gersen v. Dana, 146 N. Y. Supp. 1001. 





